United States Bankruptcy Court
Northern Digtrict of lllinois
Eastern Division

Transmittal Sheet for Opinionsfor Posting

Will thisopinion be published? Yes

Bankruptcy Caption: In re EUGENE AL PERN

Bankruptcy No. 93 B 07643

Adversary Caption:

Adversary No.

Date of Issuance: March 29, 2000
Judge: Jack B. Schmetterer
Appearance of Counsdl:

Attorney for Movant or Plaintiff: Eugene Wadter Alpern, Pro Se

Attorney for Respondent or Defendant: Dean Harvelis, Assstant U.S. Trustee

Trustee or Other Attorneys. Lawrence Fisher, Chapter 7 Trustee



UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON
IN RE:
EUGENE ALPERN Case No. 93-B-7643

DEBTOR.

N N N N N N

MEMORANDUM OPINION ON DEBTOR’'SMOTIONSAND FILINGS

The Debtor Eugene Alpern (“Debtor” and “Alpern”) has moved for removad of and other rdief
agang the Chapter 7 Bankruptcy Trustee Lawrence Fisher (“Fsher” or “Trudeg’) based on various
accusations againg him and the former bankruptcy judge on this case, the Honorable Thomas James.
Pursuant to this Opinion by separate orders the Debtor’' s maotions are denied and hiswild unfounded
accusations are sricken.

Basad on the docket of this case, published rulings by other courts againgt Alpern, and
evidentiary hearing hdd on Alpern’s mations, this Opinion will gand as Findings of Fact and
Condusonsof Law.

Backaround as Shown by Docket and Reported Decisons

Before destribing the pleadings now inissue, it is gppropriate to recount the case higory shown
by the docket of this case and reported opinions rdating to Alpern.

This bankruptcy case garted with filing of avoluntary Chapter 7 Petition by Debtor on April 8,
1993, After the desgnation of Lawrence Fisher as Successor Chapter 7 Trustee on May 27, 1993,

Debtor moved to covert the case to one under Chapter 11, and that motion was granted on October



12, 1993. Two days later, three creditors induding Debtor’ s former wife Phyllis Alpern together with
creditors Allen Gabe and Robert Blain moved to reconvert the case to one under Chapter 7.
Although Debtor does not recognizeit, Phyllis Alpern was then indesd his former spouse
Debtor perdgsin his pleadingsin refusd to recognize the divorce decree entered by judgment entered
in the Circuit Court of Cook County on Augugt 10, 1992, but that judgment was affirmed by order of

the Appdlate Court of lllinois Frg Didrict, on August 24, 1995. Inre Mariage of Alpern, 274

[11.App.3d 1097, 69 N.E.2d 1194 (Table) 229 11.Dec471 (1995). That affirmance followed Debtor's
repested efforts through suitsfiled in our Didrict Court to enjoin the Sate court divorce proceeding and
then to attack collaterdly the state court judgment. Those suits failed because federd courtslack
jurisdiction over divorce proceedings, and aso because the Rooker-Feldman Doctrine exdudes any
possibility of rdlief in federd court from the Sate court judgment. See EugeneW. Alpamnv. Lieb, et d.,
38 F.3d 933 (7" Cir., 1994), and cases dited (a decision which Alpern misreads to grant him victory
over damantsin the bankruptcy proceeding).

Nonethdess, refusing to take no for an answer Debtor perssts herein atacking vdidity of the
Sate court order of marriage dissolution. On the same reasoning as that set forth in the cited Seventh
Circuit opinion involving Alpern, this court lacks any authority to question the Sate court judgment and
mudt treat as frivolous Mr. Alpern’s continuing effort to recongruct his dissolved marriage through
federd court proceedings

After some skirmishing between Debtor and hisformer wife and othersin this bankruptcy case,

former Bankruptcy Judge Thomas James who wias earlier assigned to this case granted their motion to



reconvert it to one under Chapter 7 of the Bankruptcy Code by order entered December 20, 1993.
Thisfalowed hisdenid of Debtor’ sfirgt Mation to Disqudify Judge which Alpern presented thet day.

Debtor filed objectionsto the dams of Phyllis Alpern, Robert Blain, and Allen Gabe, ad
hearings on those objections were continued from time to time. In the meantime, Debtor moved Judge
James to recongder and vecate histwo orders entered December 20, 1993 (one reconverting to
Chapter 7, and one denying the mation to disqudify the Judge). He filed a second moation to disqudify
Judge James on March 10, 1994.

On April 28, 1994, Judge Jamesissued severd rulings, (1) denying Alpern’s motion to
recondder and vacate the two orders entered December 20, 1993, (2) denying Debtor’s motion to
grike some creditor pleadings; and (3) denying Alpern’s second motion to disgudify the Judge. The
orders of April 28, 1994, were gppeded by Alpern’s Natice of Apped filed May 6, 1994. Hismoation
to stay the bankruptcy proceedings pending goped was denied by Judge James on May 25, 1994.

On June 1, 1994, Judge James entered orders overruling Alpern’s pending objectionsto
dams thereby dlowing the following dams

S Phyllis Alpern’sdam filed August 19, 1995 dlowed in full for $76,000 plusinteres;

S Phyllis Alpern’sdam filed October 21, 1993 dlowed in full for $5,000 plusinteres;

S Allen Gabe sdam filed August 19, 1993, dlowed in the amount of $10,499.40 plus
interest; and

S Robert Blain's dam for $6,100 reduced and alowed in amount of $3,350 plusinterest.
Debtor moved on July 6, 1994, to vacate dl the orders entered June 1, 1994, which motion

was denied.



In the meantime, Alpern’s gpped to the Didtrict Court did not farewell. Hewas ordered in
Juneto file his gpped brief by July 8, 1994, and when he did not do S0 the gpped was dismissed by
Didrict Judge Marovich for want of prosecution on July 25, 1994.

After the bankruptcy case had been reconverted to one under Chapter 7, Trustee Fisher
proceeded with sepsto sdl Debtor’ shome. He obtained on September 26, 1994 an order dlowing
his retention of a broker and requiring Debtor to dlow Ste access to the broker and Trustee. Debtor
filed notice of gpped from that order on October 5, 1994.

Alpern did not alow access to the premises to be sold, so Trustee Fisher sought on November
16, 1994 to have him hdld in contempt. Hearing on thet maotion was continued severd times, but
further continuance requested by Debtor was denied by Judge James on December 12, 1994.

On December 16, 1994, Alpern sought remova of the bankruptcy caseto a Didrict Judge.

In 1995, Debtor’s gpped s to higher courts and his recdditrance in the face of Judge James
order for cooperation in sdling hishomedl collgpsed. His goped of the severd orders of Judge James
entered April 28, 1994, was dismissed by Didrict Judge Marovich on duly 7, 1995. Judge James
ordered on November 27, 1995, that Alpern gopear in response to the pending moation to hold himin
civil contempt, and on December 11, 1995, he was found in civil contempt and ordered to pay $250
per day until he complied with the ordersto ddliver keysto hishouseto the Trusee. The order dso
threstened to have him arrested if he failed to comply by January 12, 1996. On December 26, 1995,
he moved to vacate the December 11, 1995 order, amotion later denied.

On February 7, 1996, the Trustee was authorized to borrow $7,500 from Phillis Alpern and

grant her alien on Debtor’ s home that the Trustee sought to sdll, thereby providing initid cash for the
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edate. Debtor presented that day histhird mation to disqudify Judge James, and when that motion was
denied, filed an gpped from the lien order and the order that day denying disqudification of the Judge

Asthe year 1996 opened, Debtor had ill failed to comply with Judge James order of
September 26, 1994 for turnover of akey to the premises to fadilitate sde of hishome, nor hed the
threatened imposition of finesand jail ordered on December 11, 1995, brought about compliance,
Therefore, Judge James ordered on March 13, 1996, thet the U.S. Marshd go out to the premises and
remove the Debtor therefrom, and then put Trustee Fisher in Sole possession. Debtor’ s ord request
thet day for agtay of that order was denied. On March 25, 1996, he filed amotion before Judge
Jamesto vacate the order for the U.S. Marshd action, amotion denied the next day for Alpern’sfalure
to serve notice of the hearing. Alpern moved on April 3, 1996 to vacate the March 26, 1996 order
and the same day filed il another mation (his fourth) to disquelify Judge James: The same day, Judge
James authorized Trugtee Fisher to employ someone to take inventory of the contents of Delotor's
home.

Debtor moved to enjoin Trugtee' s effort to sdl the premises, but that motion was denied June
15, 1996.

By reason of his disobedient conduct and civil contempt in violation of the two-year old order
to dlow the broker and Trustee access, Judge James entered judgment for Trustee and againgt Alpern
on the civil contempt fine, ajudgment for $3,000. The same day the Trustee waas authorized to sl the
premises

Still seeking to block the sde of his home, Debtor recorded two purported lis pendens notices

concerning his resdence with the Cook County Recorder of Deeds, thereby clouding thetitie. On
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motion by the Trustee, Judge James ruled on June 12, 1996 thet thosefilingswerein violaion of the
automatic ay under 11 U.S.C. 8 362, aprovison that protects property of the estate in possession of
aChapter 7 trustee. The two lis pendens filings were therefore found to be null and void.

In the meaentime, one more of Alpern’s gopedsto the Didrict Court bit the dugt, being
dismissad on May 31, 1996 for want of prasecution and failure of Alpern to file an goped brief.

Sdeof Alpern’s home was dosed, after Fisher had the contents inventoried. The Trustee was
dlowed to employ a sorage company to remove and protect Alpern’s goods found in the house
because Debtor had failed to remove them by the date when possession was ddivered to the new
property owner.

Oneof Alpen’s many gppeds came before Didrict Judge Ann Williams on May 31, 1996 who
filed an unpublished Memorandum Opinion and Order (gppended as Appendix A hereto) which
recited an even more complete history up to that dete, incorporated here through the atachment. An
excarpt from her Opinion gives the flavor of that higory:

A review of gopdlant’s own briefs and supporting documents
demondrates that Alpern has engaged in acondstent pattern of dilaory
conduct and outright disregard of court orders. Alpern’s disrespect for
these proceadings began on December 20, 1993, when Judge James
converted the bankruptcy from a chapter 11 to a chapter 7 proceeding.
Therediter, Alpern filed a leest four maotionsto disqudify Judge James.
... From the docket, it gppearsthet Alpern spent so much timetrying
to disquaify Judge Alpern [9¢] that he neglected hisown cese. . . .
When Alpern faled in his efforts to disqudify Judge James or to have
the judge s rulings reversed, Alpern became completdy uncooperative,
refusing to dlow his property to beingpected or to turn over the key to

the premises. . . . These actions demondrate Alpern’ sindifference to
thejudicid procesdings and generd bed faith.



In exerdsng discretion to digmissthis goped, the court is
mindful that the need to enforce procedurd rules must be baanced
againg the need to provide alitigant with an adeguete opportunity to
present adam. However, Alpern had an opportunity to present his
goped - hesmply did not tekeit. . . . During the time thet he could
have been preparing his brief, he ingtead filed an emergency mation to
vacate bankruptcy court order and petitioned for mandamus.

Prior to Judge Williams dismissd of Alpern’sgpped of the Marshd Order, Alpen filed inthe
Seventh Circuit Court of goped, inter alia, an expedited motion for immediate ay of the Order for
the U.S. Marshd to remove him, amoation for change of venue to another dircuit (based on asserted
bias of dl of the Seventh Circuit judges), and apetition for awrit of mandamus againgt Judge James
essentialy seeking review of orders described above. Trustee Fisher supplied atorney servicesto
defend the rulings of Judge James and opposad the requested mandamus. All of Alpern’smations, and
his petition for writ of mandamus were summarily denied by the Seventh Circuit by order deted April
19, 1996, a copy of which is attached as Appendix B hereto.

On September 20, 1996, Trustee Fisher moved for dlowance of atorney’ sfees. Thosefees
were objected to by Alpern, one objection being thet fees were sought by Fisher for defending the
mandamus petition filed by Debtor againgt Judge James. Alpern then presented on October 8, 1996
hisfifth mation for disgudification of Judge Jamesfor that judge dlegedly accepting unearned
compensation from an interested party (i.e. acogpting legd services from Fisher), amotion and issueto
be discussed more fully beow.

By Memorandum Opinion and Order of December 20, 1996, Judge James ordered the
Trugtee to pay 100% of adminidrative expenses other than his fees, and then to pay the balance of

funds on hand to himsdf and hiscounsd. The objections of Alpern were overruled.
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Judge James later | eft the bench, and the bankruptcy case was Snce resssigned ultimatdly to the

underggned in January of 1998.

Alpern’s Current Filings

Alpern has now filed aflurry of papers

S

S

On October 27, 1999, he accused Trustee Fisher of Seding edtate property;

On November 10, 1999, he moved that Trustee Fisher be removed;

On November 10, 1999, he moved that Fisher be ordered to give a detalled account of
edtate property, and dso filed acopy of aletter he wrote dated March 4, 1996 thet
was addressed to the Deputy U.S. Attorney;

On November 10, 1999, hefiled yet another |tter, this one addressed to the Court;
ad

He accusad Judge James of teking a bribe from Fisher and participaing in converson
of Alpern’s property.

The undersgned on November 17, 1999, struck one of the letters as having been presented

without mation or natice of motion. Alpern continues to send in unfiled letters making various

arguments and accusations without sending copiesto Trustee Fisher or presenting them in court on

moation to seek spedific rdief.

Pending | ssues

Debtor's pending lengthy filings boil down to three accusations

1.

That Trugtee Hsher wrongfully took a slver sarvice from hisformer home when
Debitor’ s goods were removed after the home sdedosed. Alpern cdlsthet atheft, but
asdiscussad below it turns out that Fisher removed the sarvice to protect it from
possibleloss, and later (Ilong before Alpern filed the pending mation) hed it ddivered it
to Alpen.



2. That Judge James accepted the services of Fisher through representation of the Judge
agang Alpern’ s effort to obtain mandamus againg the Judge, without paying Fisher out
of his pocket because he authorized payment from the estate. Alpern cdlsthat
acceptance of abribe. He dso argues that when Fisher was paid out of edtate assets
for defending the mandamus filed againgt Judge James, that was payment of abribe,

3. That Trustee and Judge James are responsible to account to Alpern for persond
exempt property removed from his home and ored, accusing the Judge and Fisher of

converting thet property.

As discussed beow, defense by abankruptey trustee of ajudge sruling in trusteg s favor, and
compensation of the trustee and his counsd from the estate for defending the judge srulings, are quite
proper acts nat in any way resembling the giving and taking of abribe

When Alpern was trying to obstruct Truseg ssde of hishome, gpart from recording spurious
lis pendens notices and filing of gpped's that were not perfected, one more problem he caused was by
neglect to remove his goods from the home at the time the buyer was entitled to possesson. With
goprova of Judge James, Fisher employed Supreme Storage and Moving Company (“ Supremé’) to
remove and sore Alpern’s goods found there, and was dlowed to pay storage feesfor alimited time.
FHsher dso found avauable Slver sarvice and took the wise precaution of taking persond custody of
thet Slver service until he caused it to be returned it to Alpern.

All of theforegoing effortsto protect Alpern’s persond property which he assarted to be
exempt has been condrued by him asagreet offense. The wise move of Fisher to keep the specidly
vaueble siver sarvice avay from the sorage company Alpern cdlsatheft. And Alpan’sfalureto
pick up his goods from sorage after he paid Sorage fees for many months has now lead to his

argument thet he does not know what Supreme may be storing, and therefore his argument thet the
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Trustee must acoount for what Supreme sored. Speculating that Supreme did not kegp dl of his
property, he accuses Fisher of converting to his own use everything Supreme did not put in gorage. In
short, Alpern refusad to pick up his goods out of storage and look ingde the stored boxes, and now
contends thet the Trustee must account for his exempt property not in the estete that Alpern refused to
acogpt and take respongbility for. He further agues that unless Fisher accounts for thet non-estate
property, “thereis no way to esablish thet Judge James did not participate in conversion of any of
Eugene' s persond property to Judge James’. Having dosad his eyesto what was Sored in hisintered,
Alpern accused the Trustee and Judge of having golen from him.  Because Alpern has not look into the
dored crates, he asks this Court to assume or speculae dong with him that Fisher and Judge James
may have converted dl his property.

Alpern identified only one specific piece of property sad to be converted by Fisher, the siver
savicereferred to earlier. At the evidentiary hearing held January 5, 2000, Alpern admitted thet he
bases this accusation only on the fact that Fisher took the service avay when the sorage company was
removing Deltor’ s other goods, even though Fsher subsequently ddivered it to Alpern long before he
filed hismotion to remove Fisher. Trueto hisbdlief that any deed done to protect his property was
necessaily acrime, Alpern says those acts amounted to theft or converson of his property.

Petition for Acoounting

Although Trustee does not owe afind accounting for edate property until hisfind report, he
gppended to hisfiling here copies of the dodng Satement from the house sdle (Appendix C) and his

report of etate property on the U.S. Trustee' sForm 1 (Appendix D).
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Asfor goodsin Alpern’shouse, the Trugteg sfiling on December 17, 1999, gave the following
acoounting of Alpern’s goods which Alpern has not since atacked or questioned:

Thelocks were changed and keys given to the Trustee and to
thered edate broker. Theinventory teker mede an inventory of the
furniture and certain househald goods, limited by the cheotic condition
of the premises. Thefloors were srewn with papers, magazines, and
books, piled saverd feet high in places, without any apparent order or
organization, throughout every room of the home, induding the
bathrooms and basement area. Bath the inventory taker and the
Trustee meade a photogrgphic inventory of the contents of the home,
room by room and areaby area. Alpern was invited to remove from
the home whatever persond property he wished, and he did remove
catan persond effects and his persond computer and acoessories.
The only item removed from the home by the Trustee was a group of
identical Serling Slver place settings Because of their rddive Sze and
value, the Trugtee determined thet these items would be more securein
his possession rather than being left in the home, inesmuch asthe
premises would be accessble to others in connection with the
preparation of the resdence for sdle and showing to prospective
buyers Theseitemswere subsegquently ddivered to Alpern a the
offices of Gardner Carton & Douglas. At onetime, Alpern dso
accusd the Trudtee of removing and possessing certain porcdan
plates. Upon inquiry, the Trustee was advised by Mrs. Alpern thet
these plates were her property and were taken by her a the time of the
divorce.

The Trugtes, in connection with the preparation of the home for
showing and sde, secured an order from the court authorizing removd
of the contents from the home to a storage fadility to be hdd inthe
name of Alpern and for hisacocount. The Trutee was dso authorizeto
pay the entire moving expenses and the Sorage charges for ashort
period of time. Theredfter, the Sorage coss would bethe
respongihility of Alpern. Prior to the move and Sorage, Alpern was
provided ancther opportunity to remove anything he wished to teke
before the contents were ored at the Sorage company. Alpern again
removed cartain persond effects from the home.

The physcd moving of the contents of the home occupied
severd men and two trucks for severd days Severd hundred boxes
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were required for themove. Alpern had indsted that the papers were
vauable accordingly, the Trustee incurred the expense of boxing,
moving, and soring the voluminous pgper in the home.

Alpern was advised of the name and location of the Sorage
fadlity and of the fact that the Sorage wasfor his account and thet he
could remove, without the Trusteg s permission, knowledge, or
consant, any or dl of theitemsin Sorage. The only itemsthat remained
on the premises were the household gppliances, some obsolete
computer equipment that had gpparently been assembled inthe
basement and which could not be removed without being disassambled,
and certain bottles and containers of unknown chemicas Alpern,
dthough aprofessond chemidt, refused to cooperate with the Trustee
inidentifying the chemicds dored inthe home. 1t wastherefore
necessaxy for the Trugtee to retain an environmentd digposa company
to identify, remove, and digpose of the chemicas Thetotd cogts of the
move amounted to $3,000 and the cods of the environmentd disposa
sarvices were $1,600. These amountswere paid for by the Trustee
from edate funds.

The Trustee has been advised by the gorage company thet
Alpern pad monthly gorage chargesfor the firg twelve months and
mede patid paymentsfor another year. Theredfter, he ceased making
payments dtogether. Further, the Trustee was advised by the Storage
company thet they recently gave Alpern natice thet unless he removed
his persond property from ther fadlity, they would dispose of the
property in accordance with ther legd right to do so. The Trustee has
no knowledge as to whether Alpern has taken physical possesson of

the property.

Alpern has perdgted in his charges of theft by the Trusee and
severd years ago made these charges to the Morton Grove Police
Depatment and to the U.S. Attorney’ s office. No action was taken,
and the Trugtee categaricaly deniesthat he has taken or holds any

persond property beonging to Alpen.
FHsher has thereby accounted for dl estate property in the manner required by the U.S. Trudtee,

and dso accounted for dl exempt non-edtate property which he sefeguarded for Alpern’s bendfit.
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Contrary to Alpern’s assertions, the Trugtee has provided the accounting required by law and
more. He has rendered, in accordance with requirements of the United States Trugteg s Office,
accounts of the finendd adminigration of this estate showing dl recaipts and disoursements. Alll
moneys of the edtate, derived soldy from the sdle of the Property, have been expended in connection
with dosing of the sdle transaction, induding commission of the broker, prorations, dosing codts,
payment of judicd liens on the Property, expenses of alockamith, storage and moving expenses,
expenses of removd and digposd of chemicasfound in Alpern’s home, expenses of the inventory
teker, cossfor sarvices rendered by the United States Marshd, payment of tax liability arisng from the
sdeof the home, both gate and federd, and Trustee' s commissons and legd feesrdating to the
adminigration of the estate. All moneys have been expended and digtributed, and the current baance
of the estate account is zero.

The slver sarvice was not converted, but was safeguarded and returned to Alpern. With
repect to Alpern’s persond property removed to the storage company, thet property was daimed as
exempt by Alpern and consequently was not property of the estate but remained Alpern’'s
respongbility. The Trustee did, nonetheless, as a precautionary meesure, have an inventory teker
describe the persond property in the home, and dso made a photogragphic inventory of the contents of
the home, room by room and areaby area. Alpern complains that the Storage company cannot provide
him assurance that the persond property now stored there belongsto him; yet Alpern paid the Sorage

charges on that property, in whole or in part, for dmogt two years without examining the contents or

teking possesson of it.
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Fndly, Alpern assartsin the Petition for Accounting that snce the Trustee obtained no court
authority to remove the gerling siver sat from the home, he must have been converting the property.
Alpern then accuses the Trugtee of having bribed Judge James and suggests thet Judge James may
therefore have participated in the converson.

In response to these absurd charges, the Trustee firg notes thet the slver, which was removed
for safekegping purposes, was long ago returned to the Debtor. The Trustee had no obligation to
obtain acourt order prior to taking possession of apotentid edtate asst later determined to be exempt.
Accordingly, the premise for Alpern’s converson theory iswhally meritlessboth in fact and in law.
Alpern’s suggestion that Judge James may have participated in this fancful “converson” because of a
bribe by the Trugtee is not only absurd but unconscioneble. Apparently, the “bribe’ referred to by
Alpern isthe performance of legd sarvices by the Trugtee in defense of the petition for writ of
mandamus, the mation for gay, and other mations filed in the Seventh Circuit, as described above
Alpern beievesthat the Trugtee, in defending the edate sinterests in those proceedings, was actudly
defending Judge James. In his pleading, Alpern does not recognize thet it was the Trugteg sduty and
obligation to protect the eda€e sinterest againg the dday in adminigration thet would be caused by any
dlowance of the petition for mandamus or the mations for disqudification or for the various Says of
ordersthat Alpern sought. The Trusteg s responses, which were rendered as part of the adminigration
of this estate and occasioned only by the legd maneuvering of Alpernin histhree year atempt to
hinder, dday, and thwart the Trustee in hiswork, were required to bring the estate adminigtration to
dosure. The court-authorized payment for legd services, pursuant to the Trusteg s fee gpplication duly

noticed to creditors and Debtor, was not in any way for services rendered persondly on behdf of
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Judge James and cannot be considered, by any gretch of areasonable and raiond imagination, a
bribe. Accordingly, the suggestion that Judge James participated in the “ converson” of property
because of the assarted “hribe’ fasdy and frivoloudy impugns the integrity of both Judge James and
Mr. Fisher. Moreover, the fee dlowance ordered by Judge James that Alpern now cdls abribe was
never reversed by ahigher court.

The Petition for Removal of Trugee

In the Petition for Removd, Alpern again assarts that the Trustee paid a bribe to Judge James,
thet he removed edtate property to his home and converted it, and thet Alpern was never provided an
inventory of persond property removed to the orage company. Alpern further assarts that because
Judge James denied him hisright to a Chapter 11 proceeding, the caseis actudly ill in Chapter 11 and
thet the order gopointing the Trugtee istherefore void. Findly, he daimsthat removd of Fisher is
required because of “crimind activity” on the part of the Trugteg, viz., the dleged conversion.

Thefirgt three dlegations st forth above have dready been addressed and disposed of
hereinabove. With respect to dlegations that the order gopointing the Trustee is void because the case
isactudly ill in Chapter 11, thisissue was long ago adjudicated to findity. The converson order
reconverting this case to Chapter 7 was afind, valid, and binding order, the caseis a case under
Chepter 7, and Alpern’ s dlegation previoudy made and rgected on prior occasions thet this order was
void for lack of due process and deprivation of conditutiond rightsisnat only barred by res judicata
but is besdess and frivalous Alpern even continues to complain about Judge James dlowing severd
damsagand the esate. However, gopedsin which Alpern hasraised thisissue, both to the Didrict

Court and to the Seventh Circuit Court of Appeds, have been resolved againg him. Findly, Alpen’s

-16 -



assation thet removd of Fsher isrequired because of crimind activity on the part of the Trugteeis
groundless, ineamuch as he bases it upon an assarted property converson which, as discussed above,
never occurred

The Trugteg s pleading sets forth more details about the foregoing higtory. It gppearsthet a
number of digtrict court proceedings not shown on our docket were hdd as Mr. Alpern assarted his
many contentions that no orders by the Sate court or Judge James or higher courts were vdid.
However, the pending moations may be decided based on the foregoing record and Alpern’s dlegetions
and tesimony at the hearing, S0 No hearing to determine more detalls is necessary.

Discusson of Authority

1. Careof Alpern’sProperty

Whenever any bankruptcy trustee takes actua custody of a debtor’ s property, whether exempt
or nonexempt, aduty arises under datutory responghilities or under common law theories of ballment
or agency. InreReich 54 B.R. 995, 1003 (Bankr. E.D. Mich. 1985). Upon taking possesson, the
trustee owes a duty to the debtor to exercise ordinary careto protect the property. 1d. However, by
goring exempt household property in this case for atime following the house sde and through payment
by the edate of the Sorage cods for atime, Fisher cartainly exercised ahigh degree of care (far
beyond “ordinary”) asto that property. And by spedidly protecting the vaueble Siver sarvice againgt

possihility of damege or theft before returning it to Alpern, Fisher dso exercised a leest ordinary care.
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2. Fees Paid to Ress Mandamus and Defend Court Order's

Trudtees are representatives of the bankruptcy estate, charged with doing whatever is
necessay to advanceitsinterests. Collier on Bankruptcy, § 704.03 (1999). A trustee may hirean
atorney to as3d the trustee in carrying out dutiesin aliquidation proceeding, or the trusee may act as
hisown atorney. 11 U.S.C. 88 327(a)-(d).

In order for professond sarvices to be compensable those services must have been rendered
for the estate sbendfit. 11 U.S.C. 8 330(a). In the“benefit to the edate’ andyss factorsin addition

to economic impact on the estate of actions taken may be consdered. In re Spanjer Brothers, Inc.,

203 B.R. 85, 90 (Bankr. N.D. Ill. 1996). One such factor to be consdered is “whether the services
rendered promoted the bankruptcy process or adminidration of the estate in accordance with the
practice and procedures provided for under the Bankruptcy Code and Rules for the orderly and
prompt digposition of bankruptcy cases and rdated adversary proceedings” 1d.
Herethe trusdeg s dtorney servicesin defending the Alpern mations and mandamus action
benefitted the estate. The trustee was seeking to uphold the bankruptcy judge s ordersinvolving sde of
estate property, and dso orders that denied the judge' s disqudlification and recusd. The sde had been
delayed by Alpern for over two years. Moreover, Judge James recusd would have resulted in gregter
delay in digpogition of the case because the case would have been assigned to another judge who
would then have to become familiar with thefacts By defending the mandamus action, the trustee

helped to prevent any further dday in the case going forward.
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Trustees and their counsd are cartainly expected to defend the decisons of judges thet the
trustees urge upon the court, and can hardly be faulted for such work or for seeking rdated
compensdion.

Miscellaneous

Hsher's pleadings ask for ungpedified sanctions for Alpern’s dlegations, based on unspecified
authority. If heissearious afocused mation is reguired Specifying authority relied on and particularizing
sanctionable pleadings supposedly covered by thet authority. Hewill by order be given limited timeto
file natice, and present such mation in court, and his request for sanctions will now be gtricken without
prgudice to his doing thet within the limited time period.

Fndly, Alpern’s practice of filing letters not noticed or presented for heering must be dedlt
with, and an order will provide for dl such to be dtricken if not presented on natice within aperiod to
befixed. Hispractice of mailing lettersto the judge will be dedlt with asin the pest by the gaff retumning
of those letters unreed by the judge.

CONCLUSON

Pursuant to the foregoing discussion, severd orderswill be separaidy entered:
1 Denying Alpern’smation for agpecid or further accounting by the Trustee
2. Denying Alpern’smation to remove Trudtee Fdher.

3. Striking under Rule 12(f) FR.Civ.P. (Rule 9014 F.R Bankr.P.) al pleadings of Alpern
accudng FHsher of theft and bribery, and dl pleadings accusing former Judge James of
acoepting abribe and converson of edtate property and gtriking Alpern’sletter of
March 4, 1996 addressed to the Deputy U.S. Attorney that contained many
accusations and was filed with the Clerk, but not presented to this Court for ruling or on
notice.
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4. Striking Fisher’ srequest for sanctions without prgudice to hisfiling afocused motion
for sanctions, if any, within aperiod of time provided.

5. Srriking dl future letters or pleadings ddivered by Alpern to the Clerk for filing but not
presented to this Court for action or notice within 14 caendar days after thefiling
thereof, without any further order being required, except for goped papers other than
motions for Say thet seek to gpped orders of this Court.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 29th day of March, 2000
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